
P a g e  | 1 

 

 

IN THE COURT OF SESSIONS JUDGE, SONITPUR AT TEZPUR 
 
 
 

SESSIONS CASE NO.  :-   50 OF 2017 
         (Under Section 302 of the IPC, arising  
                                                         out of GR Case No 3303 of 2016) 
 

 

Present     :-  Sri Ashok Kumar Borah, AJS 
      Sessions Judge,  

Sonitpur, Tezpur. 
 

Prosecutor     :- State of Assam 
 
       -Vs- 
 
Accused    :-  Sri Hari Bhuihar, 
      S/o Sri Rintu Bhuihar, 
      Vill- No 5 Kolabil, 
      P.S. – Rangapara, 
      Dist- Sonitpur. 
 
Date of framing charge  :- 09-02-2017. 
 
Date of Recording Evidence   :-  06-03-2017, 02-05-2017,09-06-2017, 
       05-07-2017. 
 
Date of examination of accused u/s  :-  14-07-2017. 
313 of Cr.P.C. 
 
Date of Argument    :-  03-02-2018. 
 
Date of Judgment    :-  15-02-2018. 
 
Counsel of the Prosecution  :-  Mr Munindra Ch Baruah,  
      Public Proecutor, 
      Sonitpur. 
 
Counsel for Accused   :-  Mr R Baruah, Advocate.   
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J U D G M E N T 

 

1.   In this case accused Sri Hari Bhuihar is put for trial for the 

allegation of charge under Section 302 of the IPC. 

 

2.   The various facts leading to institution of this case according to the 

FIR in brief is that on or about 4.00 PM of 02-10-2016, the accused in the 

courtyard of informant assaulted the informant‟s husband by means of a bamboo 

stick, causing him fatal injury and at last died. Hence, this prosecution case.    

 

3.   The ejahar was filed by one Smti Sukurmoni Bhuihar before the 

OC, Rangapara Police Station and on receipt the ejahar, O/C, Rangapara Police 

Station registered the case vide Rangapara Police Station Case No 125/16 under 

Section 302 of the IPC. After completion of investigation, O/C, Rangapara Police 

Station sent up the case against the accused person under Section 302 of IPC for 

trial.   

 

4.   On being appeared the accused before this Court, after hearing 

both the parties, charge framed under Section 302 of IPC. Particulars of the 

charges were read over, explained to the accused to which he pleads not guilty 

and claimed to be tried.  

 

5.   To substantiate the case, prosecution examined as many as six 

PWs including the informant and IO of this case.  

 

6.   After completion of prosecution evidence, accused was examined 

under Section 313 CrPC. All the evidence appears against the accused person 

and the allegations made against the accused are put before him for his 

explanation where he denied the allegations and declined to give defence 

evidence.  

 

7.   I have also heard argument put forward by the learned Counsel for 

both the sides.  
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8.   The point for decision in this case is that –  

 

(1)        “Whether the accused, on or about 4.00 
PM(evening) of 02-10-2016 at No 5 Kolabil 
under Rangapara Police Station committed 
murder by causing the death of his brother 
Kartik Bhuihar and thereby committed an 
offence punishable under Section 302 of the 
IPC? 

 

Reasons, Decisions and reason for decision: 

 

9.   To arrive at the judicial decision, let me appreciate the evidences 

on record. 

 

10.   PW1 Dr Hiranjan Saikia deposed that on 03-10-2016, he was 

posted as Sr M & HO at KCH, Tezpur. On that day in reference to Rangapara PS 

Case No 25/16, he has conducted the post mortem examination upon the dead 

body of one Kartik Bhuihar aged 42 years on being identified by Sri Bahela 

Bhuihar. On examination found the following: 

   An average built male dead body with rigor mortis present and 

lacerated.  

  Injury in right side of posterior occipital scalp.  

  Fracture of occipital skull bone and cervical vertebra fractured.  

  Other organs are healthy.  

Opinion:  In his opinion, the cause of death was due to head and chest injury 

as a result of injury sustained and the injuries are ante-mortem in nature.  

  Ext. 1 is the post mortem report and Ext.1(1) is his signature.  

 

11.  PW2,Smti Sukurmoni Bhuihar deposed that the accused is the elder 

brother of her husband Kartik Bhuihar. The occurrence took place in the year 

2016 during the time of Durga Puja. On the date of occurrence at about 3 PM, 

she was at her home at Line No 5 of Kalabil. She saw the incident from close 
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distance. She saw that the accused along with one Tempo and Budhu assaulted 

her husband Kartik with a piece of bamboo as a result, her husband fell down in 

the Courtyard and died. She did not interfere in assaulting her husband by the 

accused persons as she was afraid that they might have attack her if she 

interfere. Her husband died after sometime in their veranda. The accused had 

assaulted her husband by means of a bamboo lathi. Tempo assaulted her 

husband by means of fist blows. When her husband fell down, Tempo and Budhu 

fled away. On that very day, she has lodged the ejahar before police station. The 

ejahar was written by one scribe but, she cannot recall his name. As per her 

dictation, the scribe has written the ejahar and she put her thumb impression 

thereon. She has not mentioned the name of Tempo and Budhu in the ejahar 

because she afraid of them. Thereafter, the villagers came to the place of 

occurrence and they met the accused person in the dock. 

   In her cross-examination she admitted that she has not stated 

before police that accused along with Tempo and Budhu had assaulted her 

husband Kartik with bamboo lathi and Tempo gave fist blow to her husband as a  

result, her husband fell down and then Tempo  and Budhu fled away.  

   

12.   PW3 Sri Sansu Orang deposed that the occurrence took place in 

the year 2016 during the time of Durga PUja. It was Sunday. IN the evening 

when he returned from market, her family members and other people informed 

him that there was an altercation between accused Hari and deceased Kartik. 

Then he went to the house of Kartik and saw Kartik was lying in the veranda and 

he was covered with a cloth. Then he turned hostile by the prosecution.     

 

13.   PW4 Sri Marcel Kerketa deposed that accused is his own younger 

brother. The incident took place on 02-10-2016. At the relevant time, he went ot 

Rangapara. He was reported by his wife that Hari Bhuihar came to their hosue 

and said Hari Bhuihar reported him that he killed his younger brother Kartik by 

assaulting him with a bamboo lathi and thereafter keep the body in their house 

as the deceased Kartik has assaulted and dragged the mother-in-law of the 

accused, so, accused killed Kartik by assaulting as reported by accused. Then, 

immediately, he informed the matter to police. Police took him to the house of 
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Kartik.  

   Though he has been exposed to long cross-examination, the 

evidence as to on 02-10-2016, he was reported by his wife that accused came to 

their house reported to her that he killed his younger brother Kartik assaulting 

him with a lathi and keep the body in their house because the deceased Kartik 

assaulted and dragged the mother-in-law of accused has remained unchallenged.  

 

14.   PW5 Sri Sonbohala Bhuihar @ San Bhala stated that on the day of 

incident, he went out to market and returned to his home at about 5 PM and 

came to know that somebody has killed Kartik. The villagers informed me not to 

go anywhere as police will visited. While police arrived, he went to the hosue of 

deceased and saw the dead body of deceased in their veranda, but, he has not 

seen any injury upon the dead body. Then he turned hostile.  

 

15.   PW6- Abdul Badek Mullah, the IO of this case stated that on            

02-10-2016 he was posted as Attached Officer at Rangapara Police Station. On 

that day, he received an FIR from one Sukurmoni Bhuihar, W/O Late kartik 

Bhuihar stating inter-alia that her husband was killed by her elder brother-in-law 

Hari Bhuihar. On receipt of the same O/C Rangapara PS registered a case vide 

Rangapara PS case No. 125/16 u/s 302 of the IPC and endorsed me to 

investigate the case. Ext. 2 is the said FIR and Ext. 2(1) is the signature 

Inspector Jatin Ch. Borah which is known to him. Thereafter, at about 10.20 a.m., 

he proceeded to the place of occurrence i.e. Kalabil T.E, line No. 5, visited the 

place of occurrence and prepared a sketch map. Ext. 3 is the sketch map and 

Ext. 3(1) is his signature. He has found the dead body of Kartik Bhuihar in the 

court yard of his house and conducted inquest upon the dead body there in 

presence of witnesses and took the dead body to the police station. Ext. 4 is the 

inquest report and Ext. 4(1) is his signature. He has also recorded the statement 

of the witnesses at the place of occurrence. He has also recorded the statement 

of the informant at the place of occurrence and at the police station. On being 

informed by the VDP Secretary, the accused has been arrested from the house of 

the VDP secretary at night at about 11/11.30 p.m. where accused take shelter in 

his house and forwarded him in the next day to judicial custody. Next day i.e. on 
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03-10-2016, he has sent the dead body for post mortem examination to KCH 

vide dead body challan Ext. 5 and Ext. 5(1) is his signature. After collecting the 

post mortem examination report he has filed charge sheet against the accused 

Kartik Bhuihar U/s 302 of the IPC. Ext. 6 is the charge sheet and Ext. 6(1) is his 

signature.  

 

16.   This much is the evidences of prosecution.  

 

17.   Defence plea is of total denial while his statements is recorded 

under Section 313 of the CrPC, where he stated that he is totally innocent.  

 

18.   I have heard the argument put forward by the learned Counsel for 

both the parties.  

19.   The learned Counsel for the accused submitted that the 

prosecution has failed to prove the case beyond any reasonable doubt. Firstly, 

there is no any eye witness who could have stated that he or she had seen the 

accused in assaulting the deceased by means of a bamboo lathi and at last 

caused him death. Secondly, PW4- Sri Marcel Kerketa to whom accused alleged 

to be made extra-judicial confession cannot be relied on (i) there is not any 

evidence that accused alleged to be made said extra judicial confession 

voluntarily, (ii) there is no any evidence that the accused was in a fit state of 

mind. Besides, his evidence as to the aforesaid statement is not corroborated any 

of the witnesses. Thirdly, it is the PW2- Smti Sukurmoni Bhuihar who is alleged 

to be the eye witnesses who stated that accused along with one Tempo and 

Budhu assaulted her husband Kartik with a piece of bamboo, as a result her 

husband fell in the courtyard and died. But, prosecution failed to make neither 

Budhu or Tempo as an accused or even as a witness. Had they been made as 

accused or atleast made as a witness, the statement of accused could have been 

relied on. Fourthly, in the instant case, out of six witnesses, two are official 

witnesses and there remained four witnesses amongst them PW3-Sansu Orang 

and PW5 Sanbahala @ Sanbhola are declared hostile portion of statement are 

noway corroborated with the statement of any other witnesses. Therefore, their 

hostile statement cannot be used by the prosecution to convict the accused.  
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20.   To fortify the arguments, the learned counsel for the accused 

submitted the following case laws: 

 

  1. Jagadish Prasad & ors, Appellant Vs State of MP reported 

in CrLJ 1106. 

 2. Dura and another-Appellant vs state of Assam, reported in 

2012(2) GLT 521. 

3. Rupeswar Tanti-Appellant Vs State of Assam, reported in 

2012(2) GLT 527.  

 

21.   On the other hand, learned PP submitted that prosecution has ably 

proved the case beyond any reasonable doubt. As such accused is required to be 

convicted under the alleged Section of law.  

 

22.   Keeping in mind, the rival submissions advanced by learned 

Counsel for both the parties, I am going to dispose of the case as follows.  

 

23.   A careful scrutiny of the whole case record, it appears that to 

substantiate the case, prosecution examined only six witnesses amongst them, 

PW1 and PW6 are the medical officer who conducted the Post-mortem and PW6-

the IO. There remained another four unofficial witnesses. PW2-Smti Sukurmoni 

Bhuihar who is the informant and wife of deceased. PW3 Sansu Orang and PW5 

Sanbohala Bhuihar are turned hostile. There remained only two witnesses to 

discuss i.e. PW2 Sukurmoni Bhuihar and PW4 Marcel Kerketa. 

 

24.   Let us discuss the evidence of PW2-Smti Sukurmoni Bhuihar. She 

stated in her evidence that the occurrence took place in the year 2016 during the 

time of Durga Puja. On the date of occurrence at about 3 PM, she was at her 

home at Line No 5 of Kalabil. She saw the incident from close distance. She saw 

that the accused along with one Tempo and Budhu assaulted her husband Kartik 

with a piece of bamboo as a result, her husband fell down in the Courtyard and 

died. She did not interfere in assaulting her husband by the accused persons as 

she was afraid that they might have attack her if she interfere. Her husband died 
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after sometime in their veranda. The accused had assaulted her husband by 

means of a bamboo lathi. Tempo assaulted her husband by means of fist blows. 

When her husband fell down, Tempo and Budhu fled away. But, it cannot be 

ruled out that PW2 who is the wife of the deceased. Besides, prosecution has 

failed to make Tempo and Budhu as an accused or even as a witness.  

 

25.   It has been held in Krishnan Vs State reported in (2003) 7 SCC 56 

that :  

 “Eye- witness‟ account would require a careful independent 

assessment and evaluation for its credibility which should not be 

adversely prejudged making any other evidence, including medical 

evidence, as the sole touchstone for the test of such credibility. 

The evidence must be tested for its inherent consistency and the 

inherent probability of the story; consistency with the account of 

other witnesses held to be creditworthy, consistency with the 

undisputed facts, the “credit” of the witnesses, their performance 

in the witness box, their power of observation, etc. Then the 

probative value of such evidence becomes eligible to be put into 

the scales for a cumulative evaluation”.  

 

26.   Herein this case, as discussed above PW2 is the wife of the 

deceased though she implicated Tempo and Budhu to be involved in the case, 

but, it surprise why the prosecution failed to make them as an accused. Besides 

that, the statement of PW2 is not corroborated by any other witnesses. PW3 and 

PW5 who are also the close relatives of deceased turned hostile. On the other 

hand, PW2-the informant, but, she admitted that the contents of the ejahar was 

not read over to her by the scribe. Therefore, the contents of ejahar cannot be 

stated to be supported by the Ejaharkari. Under such circumstances, the only 

evidence of PW2 cannot be relied to convict the accused.  

 

27.   As discussed herein before, PW3 Sansu Orang and PW5 Sri 

Sanbohala @ Sanbhola are turned hostile.  
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27.   Now, the question comes, whether hostile evidence of PW5 can be 

used to convict the accused? 

 

28.    It has been held in State of Rajasthan Vs. Bhawani (2003) 7 

SCC 291, where the Hon‟ble Supreme Court held that –  

 

 “The fact that the witness was declared hostile by the court 

at the request of the prosecution counsel and he was allowed to 

cross-examine the witnesses, no doubt furnishes no justification for 

rejecting en block the evidence of the witnesses. But the court has 

at least to be aware that prima facie, a witness who makes 

different statements at different times, has no regard for truth. His 

evidence has to be read and considered as a whole with a view to 

find out whether any weight should be attached to the same. The 

court should be slow to act on the testimony of such a witness 

and, normally, it should look for corroboration to his evidence. The 

High Court has accepted the testimony of the hostile witnesses as 

gospel truth for throwing overboard the prosecution case which 

had been fully established by the testimony of several eye 

witnesses, which was unimpeachable character. The approach of 

the High Court in dealing with the case, to say the least, is wholly 

fallacious.”  

 

29. In another case i.e. State of Bihar Vs. Laloo Prasad Yadav, reported 

in 2004 (Cr.) 499, it has been held that – 

 

 “Normally, when the Public Prosecutor requested for 

permission to put cross-question to a witness called by him, the 

court used to grant it. Here if the public prosecutor had sought 

permission at the end of the chief examination itself, the trial court 

would have no good reason for declining the permission sought for. 

But the Public Prosecutor is not do so at that stage. Be that as it 

may, if the Public Prosecutor is not prepared to own the testimony 
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of the witness examined by him, he can give expression of it in 

different forms. One of such forms is the one envisaged in S. 154 

of the Evidence Act. They very fact that he sought permission of 

the court soon after the end of the cross-examination, was enough 

to indicate his resolve not to own all what the witness said in his 

evidence. It is again open to the Public Prosecutor to tell the court 

during final consideration that he is not inclined to own the 

evidence of any particular witness in spite of the fact the said 

witness was examined on his side. When such option is available to 

a public prosecutor, it is not a useful exercise for the Supreme 

Court to consider whether the witness shall again be called back 

for the purpose of putting cross-question to him.”    

 

30.    Coming to the present case, it appears that other witnesses no way 

supported the prosecution case. That apart, PW 3 & 5 are turned hostile. They 

have resile from their earlier statement mad before the IO under Section 161 of 

CrPC.  Had the hostile portion of statement of PW 3 & 5 are corroborated with 

other any of the witnesses? Their evidence can be used by the prosecution in 

convicting the accused? But, in the present case, hostile portion of statement of 

aforesaid two witnesses no way corroborated with other witnesses. Therefore, 

the hostile portion of evidence of PW 3 & 5 cannot be used to convict the 

accused  

 

31.   Another point is to be discussed in the present case is to be that 

according to PW4 at the relevant time he went to Rangapara and while he 

returned to home his wife stated that accused came to their house and reported 

that he has killed his brother Kartik by means of a bamboo lathi and kept his 

body in the house. Thereafter, he kept the accused in their house. Accused also 

made stated that as the deceased dragged his mother-in-law, so, he killed the 

accused, as confessed by accused. Thereby he made such extra-judicial 

confession.  

 

32.     In regards to extra-judicial confession, it has been held in Hon‟ble 
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Supreme Court case in Seikh Usuf V. State of West Bengal, reported in 

(2011) 3 Supreme Court cases (Cri) 620 where Hon‟ble Apex Court held 

that  -   

 “While dealing with a circumstance of extra judicial 

confession one must keep in mind that is a very weak type of 

evidence and requires appreciation with great caution. Extra-

judicial confession must be established to be true and made 

voluntarily and in a fit state of mind. The word of „witness‟ must be 

clear, unambiguous and clearly convey that the accused is the 

perpetrator of the crime. The extra-judicial confession can be 

accepted and can be the basis of conviction if it passes the test of 

credibility”.   

 

33.  It is settled position of law that extra-judicial confession, if true and 

voluntary, it can be relied upon by the court to convict the accused for the 

commission of the crime alleged. Despite inherent weakness of extra judicial 

confession as an item of evidence, it cannot be ignored when shown that such 

confession was made before a person who has no reason to state falsely and to 

whom it is made in the circumstances which tend to support the statement.  

 

34.     In Maghar Singh V. State of Punjab (AIR 1975 SC 1320), the 

Hon‟ble Apex Court relying upon earlier judgment in Rao Shiv Bahadur Singh 

v. State of Vindya Pradesh (1954 SCR 1098), held that “the evidence in the 

form of extra-judicial confession made by the accused to witnesses cannot be 

always termed to be a tainted evidence. Corroboration of such evidence is 

required only by way of abundant caution. If the court believes the witness 

before whom the confession is made and is satisfied that the confession was true 

and voluntarily made, then the conviction can be founded on such evidence 

alone.” In Narayan Singh V. State of M.P. (AIR 1985 SC 1678) Hon‟ble 

Apex Court cautioned that  “it is not open to the court trying the criminal case to 

start with presumption that extra-judicial confession  is always a weak type of 

evidence. It would depend on the nature of the circumstances, the time when 

the confession is made and the credibility of the witnesses who speak for such a 
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confession. The retraction of extra-judicial confession which is a usual 

phenomenon in criminal cases would be itself not weaken the case of the 

procedure based upon such a confession.” Kishore Chand V. State of H.P. 

(AIR 1990 SC 2140) Hon‟ble Apex Court held that “an unambiguous extra-

judicial confession possesses high probative value force as it emanates from the 

person who committed the crime and is admissible in evidence provided it is free 

from suspicious and suggestion of any falsity. However, before relying on the 

alleged confession, the court has to be satisfied that it is voluntary and is not the 

result of inducement, threat or promise envisaged under section 24 of the 

Evidence Act or was brought about in suspicious circumstances to circumvent 

sections 25 and 26. The court is required to look into the surrounding 

circumstances to find out as to whether such confession is not inspired by any 

improper or collateral consideration or circumvention of law suggesting that it 

may not be true.”      

 

35.    In the instant case, the extra-judicial confession made by accused 

before the wife of PW4 was not examined by the prosecution. Besides, the 

aforesaid statement in the form of extra-judicial confession did not reveal that 

the accused made such confessional statement voluntarily and the fit state of 

mind. Therefore, the extra-judicial confession cannot be said to be made by the 

accused instantaneously immediately after the occurrence or procured without 

any influence or pressure. Under such circumstances, the alleged extra-judicial 

confession cannot be reliable to use in favour of the accused.  

 

36.    To sum up, here in this case, there no any direct or indirect 

evidence or any circumstantial evidence or not to speak of chain of circumstances 

to infer the accused indulged in assaulting the deceased causing his death. 

Secondly, though PW3 & 5 turned hostile as stated above, their hostile portions 

of statements are no way corroborated any of the witnesses. Hence, their 

statements cannot be used by prosecution to convict the accused. Thirdly, the 

alleged extra-judicial confession made by PW4 cannot be stated to be made by 

accused in fit state of mind, immediately after the incident and instantaneously. 
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Besides, prosecution failed to examine the wife of the said PW4, against whom 

the accused alleged to be made extra-judicial confession.   

 

37.    The onus of proving the facts essential to the establishment of the 

charge against an accused lies upon the prosecution, and the evidence must be such 

as to exclude every reasonable doubt about the guilt of the accused. An accused 

cannot be convicted of an offence on the basis of conjectures or suspicion. Since 

reasonable doubt arisen in my mind, after taking into consideration, the entire 

material before it regarding the complicity of the accused, so benefit of doubt given 

to the accused.   

 

38.    In view of the aforesaid discussion, I am bound to hold that the 

prosecution has failed to prove the charge levelled against the accused beyond any 

reasonable doubt. As such, the accused is entitled to get the benefit of doubt. Hence, 

accused Sri Hari Bhuihar is acquitted and set him at liberty forthwith.    

 

39.   The liability of the bailor is hereby discharged.  

 

   Send back the GR Case Record being No 3303/16 along with a 

copy of judgment to the learned committal Court.  

 

   Given under my Hand and Seal of this Court on this the 15th day of 

February, 2018.   

(A. K. Borah) 
                   Sessions Judge, 
                                  Sonitpur,Tezpur. 
Dictated and corrected by me, 
 
  
     (A. K. Borah) 
     Sessions Judge,                     
             Sonitpur,Tezpur. 
 
 
 
Dictation taken and transcribed by me: 
 
 
Smt. Pori Das, Steno. 
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A N N E X U R E 

 
 

Witnesses examined by the prosecution: 
 
1.PW1 – Dr Hiranjan Saikia (MO), 
2.PW2 – Smti Sukurmoni Bhuihar,  
3.PW3 – Sri Sansu Orang, 
4.PW4 – Sri Marcel Kerketa, 
5.PW5 – Sri Sonbohala @ Sanbhola Bhuihar & 
6.PW6 – Sri Abdul Hasek Mullah.  
 
 
Documents exhibited by the prosecution: 
 
 

1. Ext. 1 : Post-mortem report, 
2. Ext. 2 : Ejahar, 
3. Ext. 3 : Sketch map,  
4. Ext. 4 : Inquest report, 
5. Ext. 5 : Dead body Challan &  
6. Ext. 6 : Charge sheet. 

  
 
 

Witnesses examined by defence:  
 
Nil 

 
Documents exhibited by the defence:  
 
Nil 
 

 

 

 
                                                                                 (A. K. Borah) 
                                          Sessions  Judge,                   
                                Sonitpur,Tezpur. 
  


